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FINAL ORDER

1. This  is  an  application  filed  U/s  125  of  CrPC  by  aggrieved  person  Rohila

Khatoon  against  her  husband  Safiqul  Haque,  praying  for  maintenance

allowance at the rate of Rs 5,000/- for herself and Rs 5000/- for each of her

two sons i.e. total amount of Rs 15,000/-.

2. The  case  of  aggrieved  person,  in  brief  is  that  she  got  married  to  the

respondent  as  Islamic  rites  and  ritual  on  14.05.2013  by  executing  a

deed(Mohurana)  of  Rs  51,000/-.  And  since  then  they  are  have  resided

together as husband and wife. A year a son was born out of wedlock and in

2018 another son was born. The marriage was cordial and blissful till the birth

of the second son, but soon after the respondent started having an extra

marital affair with another woman, he used to bring her to their house and

upon being asked he used to state that she is the wife of his friend. Their

affair continued and whenever the aggrieved person confronted about it, the

respondent used to beat her up. The respondent brought over that woman to

their permanently and on 02.11.2018 at around 10 PM, the respondent along

with the woman(Mallika) beat up the aggrieved person, and also threatened

to take her life, additionally they also threatened the aggrieved person by

saying  that  if  the  she  went  to  Court  then  they’ll  kill  both  her  sons.  On

08.11.2018 the respondent along with Mallika and his elder brother Md. Ismail

Ali and his daughter came to their house at about 7 P.M and attacked the

aggrieved person, her two sons and her mother with a dao. The respondent

also stomped on her chest with his shoes and tried to suffocate her by her

neck.  On  the  same  day  the  respondent  along  with  the  others  physically

assaulted her and threw her out of their house. Due to which she had to take

shelter in her mother’s home along with her two sons. She also filed an FIR at

Chariduar P.S. After this incident,  the respondent never inquired about her

well being neither did he try to take her back. The respondent has also not

paid any maintenance amount to the aggrieved person and her two sons.

Hence, this case.

3. Notice was issued to the respondent upon which he appeared and filed his

written statement, wherein he admits that he got married to the aggrieved

person on 14.05.2013 as per Islamic rites and rituals. He also admits that



after marriage they started living together as husband and wife. Further he

admits that two sons were born to them out of wedlock. The initial year of

marriage was cordial and blissful but soon after the aggrieved person started

to suspect  him for  no reason  and also used to argue with  him for  trivial

reasons. As per him, the aggrieved person did not want to live as husband

and wife with him and she kept on going to her father’s house for no reason.

The aggrieved person used to tell him to leave her. The aggrieved person also

used to file false case against him 2 to 3 times and every time the matter was

settled then and there but despite that she still  used to ill  treat him. The

respondent has denied rest of the allegations as brought on by the aggrieved

person. 

POINT FOR DETERMINATION

4. On  the  basis  of  the  aforesaid  facts,  the  following  are  the  issues  for

determination:

i. Whether the aggrieved party(AP) is the wife of the respondent?

ii. Whether  the  AP  refused  to  live  with  the  respondent  without  just

ground?

iii. Whether the respondent having sufficient means neglected to provide

maintenance to the petitioner and two minor sons?

iv. Whether the AP is entitled to maintenance?

5. In course of trial, in support of her case, the aggrieved person has examined

two  witnesses  including  her  as  P.W 1  and the  respondent  has  decline  to

adduce defense evidence. 

DISCUSSIONS, DECISIONS AND REASONS THEREOF

Whether the aggrieved party(AP) is the wife of the respondent?

6. The factum of marriage between the parties being not in dispute, the issue at

hand, to my mind, does not require any further discussion. The respondent

even admitted the fact that the two sons were born to them out of wedlock.

So, being a husband and a father, he has complete responsibility towards his



wife and his two sons. Hence issue (i) is decided in the affirmative in favour of

the AP.

  Whether the AP refused to live with the respondent without just   

ground?

7. The aggrieved person as PW-1 deposed that she gave birth to two sons out of

wedlock and soon after the birth of the second son, i.e from 2018 onwards

the respondent started having an affair with a woman named Mallika who

was also married and had a child. When she tried to raise objection against

the same, the respondent started to mentally and physically torture her. PW-1

states that from the month of October 2018 Mallika moved in to their house

permanently  and  on  02.11.2018  when  she  protested  against  it,  the

respondent along with the woman Mallika dragged her to the ground and

kicked her on her stomach and chest, the respondent also demand her to

leave their house and to take her two sons with her. Further the respondent

threatened that he will kill her as well as their two sons and also file false

case against her, after that the respondent along with Mallika left their house

and  started  to  live  in  his  brother’s  house  which  was  nearby  along  with

Mallika.  PW-1  further  deposed  that  on  08.11.2018  at  about  7  P.M  the

respondent, Mallika, the respondent’s brother, his daughter Marjina Khatoon

came to their house and attacked her as well as her sons. The respondent

stomped  on  her  chest  and  also  tried  to  choke  her,  the  respondent  then

threatened her by saying that if she along with their sons did not leave their

house then he’ll kill her and their two sons and then the respondent will start

living in their house along with Mallika. The respondent also dragged her and

threw her out of the house, the respondent further told her to not return and

take their two sons with her. Due to this, the AP was compelled to stay at her

father’s house along with her two sons. 

8. PW-2 is the sister of the AP and the respondent is her brother-in-law, she

states that presently the AP is residing at her father’s place. She states that

she is well versed with the facts as she got married after 3 years from the

date of her sister’s marriage. She further states that her mother’s house is

around 50-60 meters from the house of respondent and hence she has first

hand knowledge about the incidents.  PW-2 deposes that  since the end of



October,  2018  the  respondent  has  been  having  an  affair  with  a  woman

named Mallika, and when the respondent brought Mallika to his house, he

started  to  physically  and  mentally  torture  the  AP,  which  she  witnessed

herself.  And  when  the  respondent  brought  Mallika  permanently  to  their

house, on 02.11.2018 and 08.11.2018 the respondent beat up the AP and

stomped on the chest of the AP with his shoes on. After physically assaulting

the AP, the respondent dragged her out of their house and also their two

sons. Further on 02.11.2018 the respondent along with Mallika beat up the

respondent and also threatened the AP to leave their house so that he can

live there along with Mallika, the respondent then went to the house of his

brother  and  started  living  there  along  with  Mallika.  On  08.11.2018  the

respondent,  Mallika,  his  brother  Ismail,  his  brother’s  daughter  Marjina

Khatoon came to their house at about 7 P.M and attacked the AP and her two

sons. The respondent tried to suffocate and kill the AP by choking her, and

when the  AP  started  screaming  for  help,  nearby  people  gathered  due  to

which the AP was able to survive. Despite that, the respondent dragged the

AP out of their house by her hair and also kicked out both of their sons along

with her. The respondent then threatened by saying that if the AP dares to

return then he’ll kill her by cutting her up, and since then the AP has been

compelled to leave her matrimonial home and live with her father. 

9. Wading through the evidence of the PWs it is evincible that they have broadly

corroborated  each  other  on  the  aspect  pertaining  to  the  cruel  treatment

allegedly perpetrated by the respondent on the AP. All the PWs were cross

examined on this aspect in the course of which certain suggestions were put

to  each  which  were  denied  by  both  the  PWs.  However,  in  their  cross

examination nothing could be elicited so as to dislodge the veracity of their

claims.

10.Appreciating the evidence on in light of section 125 of CrPC, which is s a

social legislation meant to save women from vagrancy and destitution. The

very object of this social legislation is likely to get frustrated if one sets out

on  a  mission  of  insisting  on  strict  compliance  with  all  technicalities  and

finding loopholes in the evidence on record. Hence, it is held that the AP has

been able to prove that she was subjected to cruelty by the OP and was



ousted out of her matrimonial home by the respondent. On the other hand,

the  respondent  has  failed to  prove  that  the  petitioner  voluntarily  left  her

matrimonial home without any just ground. Thus issue (ii) stands decided in

favour of the petitioner.

Whether  the  respondent  having  sufficient  means  neglected  to

provide maintenance to the petitioner and two minor sons?

11.The section 125 of  Cr.  P.C provided that  if  the husband or  father,  having

sufficient  means,  refuses  or  neglects  those  persons  specified,  unable  to

maintain themselves, upon proof of such neglect or refusal, the Magistrate

may order such person to pay monthly maintenance. In the above regards,

the AP stated that the respondent is an able bodied man and earns around

Rs.40,000/- to Rs. 50,000/-  per month from his computer shop, grocery shop

and additionally he also owns 2 Bighas of land, but she did not submit any

documentary  evidence  to  support  her  claim regarding  the  income of  the

opposite party. An order u/s 125 Cr.P.C. can be made only if  a person has

“sufficient  means”  to  provide  maintenance.  Therefore,  the  wife  is  always

required  to  lead  some evidence  to  show that  her  husband  has  sufficient

means  to  provide  maintenance  to  her.  There  is  no  dispute  about  the

proposition that the onus to show that the husband has sufficient means is on

the wife. But the onus to show that the respondent has no sufficient means

lies on his part. Besides, what is the exact earning of the husband is within

the special knowledge of the husband. The wife cannot be compelled to prove

the income of her husband precisely and beyond reasonable doubt.

12.The expression "means" in Section 125 of the Code does not signify only the

visible income, such as, real property or regular source of income or a definite

employment. A person who is able-bodied and who does not suffer from any

physical or mental  incapacity can be considered as a person who has the

capacity to earn sufficient income because his physical and mental capacity

provide him the capacity to earn. Therefore, even if  a person who has no

definite source of income or a regular source of income, cannot escape his

liability to pay maintenance. It cannot be contended, even for a moment, that

the person who is not earning or who is not sufficiently earning, cannot be

fastened with the liability for providing maintenance to his wife or children.



He is liable to pay reasonable maintenance to the wife and children so as to

see that they can make their both ends meet. Hence, in light of the above

discussion it is held that the respondent has sufficient means to maintain his

wife and their two sons.

13.The AP has stated in her petition  that she was compelled to take refuge at

her father’s house and since then the respondent has not enquired about her

wellbeing neither has he provided any maintenance for her as well as her two

son’s expenditure incurred on food, clothing and medical treatment. The AP in

her evidence as PW-1 has reiterated the same. PW-2 has corroborated the

deposition of PW-1, stating that the AP was compelled to take shelter at their

father’s house and he has never inquired about the AP’s as well as their two

son’s wellbeing, further the respondent has not paid any sort of maintenance

to the AP nor has he tried to take them back. 

14.From the aforesaid assertions of the PWs it is clear that there is overwhelming

evidence  led  before  the  court  that  after  having  been  ousted  out  of  her

matrimonial home the OP did not volunteer to take her back nor did he pay

anything to the petitioner and her child for their sustenance. During cross

examination, it was suggested to PW-1 that the respondent did not ask the AP

to leave their house along with their two sons. The aforesaid suggestion was

denied by PW-1. During the cross examination of PW-2, it was suggested to

her that the AP left her matrimonial house willfully, which was denied by PW-

2.  No  evidence  has  been  adduced  by  the  respondent  to  support  their

suggestions and hence the credibility of the testimonies of both PW-1 and

PW-2 could not be dented. 

15.Now it is From the aforesaid assertions of the PWs it is clear that there is

overwhelming evidence led before the court that after having been ousted

out of her matrimonial home the respondent did not volunteer to take her

back  nor  did  he  pay  anything  to  the  petitioner  and  her  sons  for  their

sustenance. Hence, issue (iii) stands decided in favour of the petitioner.

         Whether the AP is entitled to maintenance?

16.Appreciating  the  evidence  on  record  and  the  decisions  arrived  at  on  the

foregoing issues  for  determination  it  is  held  that  the aggrieved person  is



entitled to maintenance from the respondent. There is nothing to show that

the respondent suffers from any infirmity. He is an able bodied man and has a

legal and moral obligation to support his wife and two sons. 

17.Next, the quantum of maintenance to be awarded is to be determined. The

proceedings under Section 125 CrPC are quasi criminal and extent of proof

required is not of proof beyond reasonable doubt but the parties are required

to  prove  their  respective  cases  by  preponderance  of  probabilities.  It  is  a

settled law that the petitioner shall be entitled to receive such maintenance

as is consistent with the life style and living standard of the OP.

18.The  aggrieved  person  in  her  evidence  as  PW-1  has  deposed  that  the

respondent is healthy working individual. He earns around Rs 40,000/- to Rs

50,000/- per month from his computer shop, grocery shop as well as from a

house having 9 rooms that he owns. Additionally he earns about Rs 10,000/-

to Rs 15,000/- per month from his poultry business as well as from selling

vegetables that he grows on his 2 Bighas land. Hence, in total the respondent

earns about Rs 60,000/- to Rs 70,000/- per month. In her cross examination,

suggestion to the effect that the respondent did not earn Rs 40,000/- to Rs

50,000/- along with him not having farm land, computer shop, rent house was

put, which was again vehemently denied by PW-1. PW-1 was corroborated by

the testimony of PW-2, and in cross examination of PW-2 suggestion was put

that respondent does not earn Rs 50,000/- to Rs 70,000/- per month from his

computer shop, cultivated land, grocery shop, etc, but same was denied by

PW-2. Mere suggestion without adducing evidence is not sufficient to dislodge

the testimony of PW-1. In his written statement, the respondent admitted to

having a computer shop that is involved in computer Xerox and downloading

but he denies earning as much and states that he earns just Rs 4,000/- per

month from his shop but the respondent has not adduced any evidence in

support of his plea and to disprove the claim of the aggrieved person as to

his earnings.

19.Hence, from the above discussion it is clear that the respondent has sufficient

means.  Now,  to  determine  the  suitable  amount  of  monthly  maintenance

allowance  of  the  aggrieved person  and her  two sons.  The  income of  the

respondent  is  taken  into  consideration  while  keeping  in  mind,  the  ever



increasing price index of essential commodities as well as, the requirements

of an adult single woman and minor two children to ascertain the correct

amount  of  maintenance  allowance.  After  considering  all  aspects  and

circumstances,  it  is  held  that  an  amount  of  Rs.4,000/-  per  month  for  the

aggrieved  person  and  Rs.2,000/-  per  month  each  for  two  sons  of  the

aggrieved  person  would  be  the  proper  maintenance  allowance  from  the

respondent.

ORDER

Scrutinizing the materials on record, I am of the considered opinion that the

respondent,  namely,  Safiqul  Haque  has  wilfully  neglected  the  aggrieved

person, namely, Rohila Khatoon, his legally married wife, her two sons and

refused to maintain them in spite of having sufficient means to do so. Hence

the petition filed by the petitioner is allowed on contest directing the OP to

pay as maintenance a sum of Rs. 4000/- (Rupees four Thousand) only per

month to the aggrieved person and Rs 2000/-(Rupees two Thousand) only per

month to each of  the two sons of  the aggrieved person with  effect  from

today, i.e., 08/02/2022. Hence, the respondent is directed to pay a total of Rs

8,000/-(Rupees eight thousand) per month to the aggrieved person and her

two sons. 

The Final order is delivered and operative part of the same is pronounced in

the open court today, on the 8th day of February, 2022 under my hand and

the seal of this Court. 

Furnish a free copy of the final order to the aggrieved person.

          Typed by Me:                                                         

 (Mr Vishek Bhuyan)          
                                                                           Judicial Magistrate First Class

                                                                                               Sonitpur, Tezpur



APPENDIX

Aggrieved Person Witness:

PW-1: Smti. Rohila Khatoon

PW-2: Smti. Maina Banu

Respondent Witness:

NIL

Aggreived Person Exhibits:

NIL

Defence Exhibits:

NIL

                                           

 (Mr Vishek Bhuyan)          
                                                                           Judicial Magistrate First Class

                                                                                               Sonitpur, Tezpur


